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OPINION

Background

PlaintiffsWendell Mandrell and Patrick V aden were partnerswith William Peacock,
William McBee and Defendant Marshall Sweeney in apartnership created in 1986 to build and
manage an office building in downtown Murfreesboro.* Thereisno written partnership agreement.
Sweeney and Peacock had worked with M cBee on other projects. Mandrell and Vaden did not know
McBee. McBee offered to construct thebuilding at cost inreturn for atwenty percert interestin the
partnership. The other partnersaccepted McBee' sproposal and agreed that each of thefive partners
would own twenty percent of the partnership. The partnership borrowed $575,000 from First City
Bank on November 20, 1986. Between February 10 and May 22, 1987, either Sweeney or McBee
made eight draws on that |oan totaling $575,000. All of those funds were deposited in McBee's
personal checking account. Mandrell, Vaden, and Peacock did not learn that the loan proceeds had
been exhausted until late May 1987. Since the building was not complete when the funds were
exhausted, Mandrell, Vaden, Peacock and Sweeney filed suit against McBee alleging that McBee
had misrepresented the construction costs and misappropriated a portion of the construction loan
proceeds. McBeereveaed during discovery that he and Sweeney had agreed to use part of theloan
proceedsto pay off other unrelated business debts. Mandrell, Vaden and Peacock thenamended the
Complaint to allege that both McBee and Sweeney had misappropriated partnership funds.

In 1990, McBee was convicted of conspiracy to commit armed robbey and pled
guilty to mail fraud and owning an illegal gambling business. Asaresult of that conviction, hedid
not appear to defend this civil suit, and on December 18, 1990, the Trid Court entered an order
grantingMandrell, Vaden, Peacock and Sweeney a$264,950 default judgment against McBeeinthis
case. InFebruary 1991, the Trial Court heard evidence against Sweeney and found that McBee and
Sweeney had conspired to pay themselves $20,000 each from the construction loan and that they
werejointly and severally liable to the partnership for the $40,000 they diverted. The Trial Court
awarded Mandrell and VVaden a$40,000 judgment agai nst Sweeney. Mandrell and V aden appeal ed,
asserting that they were entitled to morethan the $40,000 judgment against Sveeney. On appeal,
this Court found that evidence in the record proved that McBee and Sweeney had diverted
$91,176.03 rather than $40,000 from the partnership. This Court held that “[i]n the accounting of
the partnership assets, Messrs. Mandrel and Vaden may use the $91,176.03 judgment as a set-off
against Mr. Sweeney’s share of the partnership assets when the partnership is dissolved.” By
Judgment entered September 21, 1994, this Court remanded the case “for the entry of an order
awardingMessrs. Mandrell and V aden ajudgment against Mr. Sweeney intheamount of $91,176.03
plus preudgment interest calculated from April 21, 1987.” Thereafter, the parties began winding
up and dissolution of the partnership, which led to further allegations of wrongdoing.

lA more detailed recitation of theunderlying factsinthe earlier appeal can be found in the opinion of thisCourt
at Mandrell v. McBee, 892 S.W .2d 842 (Tenn. Ct. App. 1994).
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OnJduly 7, 1995, Sweeney filed a“ Supplemental Complaint” inwhich healleged that
Mandrell and Vaden had “engaged in acts of subterfuge and self-dealing, involving the partnership
property which constitutes a breach of the fiduciary duty owed by those individuals to the
partnership, and contrary to the requirements of Tennessee Code Annotated, § 61-1-120(a).”
Sweeney specifically aleged that (1) Mandrell and Vaden had |eased the partnership property, i.e.,
the office building, to Guaranty Mortgage Company, in which Mandrell is a principal, at less than
fair market value; (2) Mandrell and V aden had re-financed the bank note with First City Bank under
terms which allowed First City Bank to foreclose on the original note, thereby “diverting the
partnership asset from the control of the Court and the benefit of the general partnership;? and (3)
Sweeney’ s capital account with the partnership had been adjusted in a manner which would work
to the benefit of Mandrell and Vaden and to the detriment of Sweeney if the building were sold for
less than the debt owed against it. Sweeney sought an injunction to prevent foreclosure of the
original note and liquidation of the partnership office building “in any manner inconsistent with the
previousdirectionsof the Court compelling saleand distribution of net profits.” Sweeney requested
the appointment of a Special Master to make determinations of fact asto thefair market rental value
of the building, the reasonable expenses incurred in opeation of the buildng, the actual rents
received, theadjustmentsinthepartners’ respective capital accountsand reasonsthereforeand“final
adjustment of the parties' respective entitlements and obligations based upon the foregoing points,
and the prior orders of the Court.” Sweeney also asked for damages, immediate sale of the office
building by public auction if necessary and payment of the resulting proceeds to the Clerk of the
Court pending resolution of the issues.

Mandrell and V aden opposed Sweeney’ sMotionto File Supplemental Complaint and
application for preliminary injunction. They argued that Tennessee Rule of Civil Procedure 15.04
is available only to supplement an original complaint, and not as a device belatedly to assert a
counterclaim; that the supplemental complaint, even if otherwise appropriate, should be denied as
not timely filed; and that Sweeney, having been found to have defrauded Mandrell and VVaden, comes
to the Court with unclean hands. They argued that theinjunction should not be granted because
Sweeney had failed to show irreparable harm or likelihood of success on the merits. They further
argued that McBee, also a partner, had judgment liens in excess of $600,000 on record in the
Register’s Office of Rutherford County, and that the foreclosure of the first mortgage lien on the
office buil ding:

.. will eliminate all subsequent encumbrances, including those
judgment liens. If the propertyissold in any ather manner, itmust be
sold subject to those outstanding liens. Of course no one will
purchasea property subject tothoseencumbrances. . . theforeclosure
provides the best available means of realizing the fair market value
of the property upon sale.

2M andrell and Vaden argue in their brief that Sweeney’s complaint about their dealings with First City Bank
should fall on deaf ears because Sweeney has been a Director of First City Bank throughout this litigation.
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After hearing argumentsof counsel and considering thelegal briefsof the parties, the
Tria Court entered an Order finding that the then-present state of the pleadings afforded to all of the
parties essentially the same relief sought in the Supplemental Complaint, and denying therequest
by Sweeney to file the Supplemental Complaint. The Trial Court permitted the foreclosure to
proceed but ordered that all proceeds be held by First City Bank as Trustee, pending further orders
of the Trial Court, and restrained that bank from distributing any sale proceedsto any payee for any
reason pending completion of the partnership settlement requirements and other orders of the Trial
Court. The Trial Court ordered that unlessthe fair market value of the property could be agreed on
by the parties, the parties were to agree on an appraiser, who would report hisfindingsto the Trial
Courtinwriting. TheTria Court further ordered that it be announced at the forecl osure salethat the
Trial Court retained jurisdiction to confirm or reject the sale, and any inadequate purchase price
sharply contrasting with the current fair market value of the real estate could be rejected at the
discretion of the Trial Court.

Foreclosure and sale of the property washeld on September 5, 1995. A partnership
consisting of Mandrell, VVaden and Peacock bought the property for $575,000, there being no other
bidders. On October 3, 1995, Sweeney filed a Motion to Reject the Proposed Sale, in which he
argued:

[the selling price was] . . . patently insufficient. At the tria of the
case in 1988, the property was represented as having a value of
approximately $630,000. Defendant asserts that it has at least
increased at arate of 10% per year, and that accordingly, the saleto
Mr. Mandrell, a partner, should be voided as inadequate.

Sweeney attached a proposed contract for sale of the property to Adams & Parks
Investmentsfor $600,000 as proof that the selling priceto theformer partnerswasinadequate. The
Trial Court heard the Motions on November 17, 1995, and on December 4, 1995 entered an Order
confirming the foreclosure sale to the former partners for $575,000 and ordering First City Bank to
pay over to the Clerk and Master the net proceeds of the sale, to be held pending further order of the
Trial Court. On December 28, 1995, the Trial Court permitted the Mandrell, Peacock and Vaden
partnership to sell the property to Adams & Parks Investments for $600,000.

Mr. Sweeney thenfiled aMotion for Appointment of Special Master to receive proof
on the valuation and accounting of the partnership. Mandrell andV aden responded that they had no
objection to the appointment of a Special Master but asserted that certain issues raised by Sweeney
in his Motion had already been determined by the Court of Appeals and were the law of the case.
A Specia Master wasappointed on April 15, 1996, and ahearing beforethe Special Master washeld
on June 16, 1997.

The Special Master heard the testimony of partners Mandrell, Vaden, Peacock and
Sweeney, as well as that of Carol Adcock, Chief Financial Officer of Guaranty Trust, which



managed the partnership property;® Donald Hundley, the CPA who prepared the partnership tax
returns; and Larry Sims, licensed real estate broker, who obtained the offer of Adams & Parks
Investmentsto purchase the partnership property for $600,000. TheSpecial Master also considered
numerous exhibits, including all of the income tax returns of the partnership, the lease agreements
and other businessrecordsof the partnership, incomeand expensespreadsheets, and a1987 appraisal
indicating the appraiser’s opinion that the property was valued at $630,000 at that time. After
hearing all thetestimony and examining all the exhibits, the Special M aster requested that the parties
submit proposed findings of fact and conclusions of law. Oneyear later, on July 14, 1998, Counsel
for Sweeney submitted Defendant’s proposal, and counsel for Mandrell and Vaden submitted
Plaintiffs’ proposal on August 25, 1998. The Spedal Master filed his report on June 17, 1999, in
which he accepted Plaintiffs’ Proposed Findings of Fact and Conclusions of Law “as if included
hereinverbatim...” andmade specificfindingsof fact: that theMandrell, Peacock, VV aden partnership
purchased the interest of McBee; that the facts, including the accounti ng, do not support a finding
of breach of fiduciary duty or self dealing by Mandrell or Vaden; and as provided in the previous
decision of the Court of Appeals, “Mandrell and Vaden may use the $91,176.03 judgment as a set-
off against Mr. Sweeney’ s share of the partnership assets.”

Still undeterred, Sweeney filed in the Trial Court his “Exceptions to the Master’s
Report,” accompanied by his earlier-submitted Proposed Findings of Fadt and Conclusions of Law.
The Tria Court then filed aletter opinion on November 17, 1999, in which the Court opined:

The major issue appearsto be the question asto whether the decision
of the Court of Appeds was intended to avard damages to the
partnership, or to the Plaintiffsindividually. The Court finds clearly
from the record that the intention of the Court of Appeals was to
make an award to the parties Plaintiff, and for the Court to determine
that such an award should instead be in favor of the patnership
would consititute modification of the Appellate Court, which this
Court is not empowered to entertain.

The underlying issue further is the question whether the parties
Plaintiff or Parties Plaintiff and Mr. Peacock properly purchasedthe
partnershipinterest of partner McBee. Thisissue was considered by
the Court previously at thetimetheoriginal decisionwasentered, and
this Court contemplates that such consideration was given by the
Court of Appealsaswell.

Although not argued at great length, the Court has considered the
proposed Findings of Fact and Conclusions of Law submitted by the
Defendant with regard to further Damages which the Defendant
alleges were caused by the foreclosure on which the Plaintiffs

3M andrell is President and CEO of Guaranty Trust.
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insisted. Even assuming that the foreclosure was inappropriate, the
damages asserted appear to the Court to be speculative.

The[Trial] Court will approve the Findings and Conclusions of the
Specia Master, adopting the Findings and Conclusions suggested by
the Plaintiffs.

On February 14, 2000, the Trial Court, upon motion of Plaintiffs, ordered that the
fundsheld by the Clerk and M aster bedisbursed to Plaintiffs, and it appearsthefundswere disbursed
on that date. Sweeney filed aMotion on March 2, 2000, for aStay pending resolution of appedl to
thisCourt, and a Supplemental Motion arguing that no dollar-specific sumwhich takesinto account
the attorney’ sfees and set-offs described in the Special Master’ s Report had ever been entered, and
therefore the judgment was not a final judgment within the meaning of Rule 55. Mandrell and
Vaden subsequently filed a“ Plaintiffs Computation of Interest” in the Trial Court, and the Trial
Court, on May 10, 2000, entered an order reflecting the total anount of the Judgmert:

ORrRDERED that the Judgment heretofore entered in this cause be, and
is hereby, amended to reflect that the amount of the judgment
presently outstanding as of April 19, 2000, is as to the Defendant
Sweeney TwWo HUNDRED NINE THOUSAND FOUR HUNDRED SEVENTY
and 60/100 ($209,470.60), which consists of the origina judgment
amount of NINETY-ONE THOUSAND ONE HUNDRED SEVENTY-SiX and
03/100 ($91,176.03) together with prejudgment interest thereon from
April 21, 1987, to date, less a credit of NiINE THOUSAND Two
HUNDRED FORTY-EIGHT and 65/100 Dollars ($9,248.65), which
representsthe Defendant Sweeney’ s partnershipinterest in the funds
on deposit with the Clerk and Master inthe amount of ONE HUNDRED
Four THousAND SeVEN HunDReD NINETY-FIVE and 89/100
($104,795.89) less attorneys fees and costs in the amount of FIFTY-
EIGHT THoOUSAND Five HUNDRED FIFTY-Two and 65/100 Dollars
($58,552.65). Said judgment amount continues to accrue interest at
the rate of TWENTY-Two and 45/100 Dollars ($22.45) per day.

Mr. Sweeney has appeal ed tothis Court, and raises the following issues, which we
quote:

IssueNo. 1. The proper definition and application of the “interest” of partner
William McBee in the original partnership asset (i.e., now the funds
held by the Clerk).

4M andrell and Vaden argued, among other things, that thisissue was moot becau se the funds had already been
distributed before the motion was filed.
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Issue No. 2. Do the facts pertaining to the nine year management, and eventual
foreclosure, of the partnership office building by partnersMandrell,
Vaden, and Peacock support afinding of breach of fiduci ary duty, or
self-dealing?

Issue No. 3.  Upon a finding of self-dealing, or breach of fiduciary duty, what
losses should be accounted and compensated to the original (five-
person) partnership?

Issue No. 4. Does the previous dedsion of the Court of Appealsrequire that
Sweeney and McBee pay (or “set-off”) their respective shares of the
$91,176.03 obligation to the entire (five-person), original
partnership?

Issue No. 5. Have the Plaintiffs correctly computed the Judgment owed by the
Defendant/ Appdl ant Sweeney?

Discussion

Inthiscase, the Trial Court’ sOrder referencing certain mattersto the Special Master,
the Special Master’ s Report, and the Trial Court’ s Order adopting that Report affect our standard of
review on appeal. A concurrent finding of a Special Master and a Trial Court is conclusive on
appeal, except whereit isupon anissue not proper to bereferred, whereit isbased on an error of law
or amixed question of fact and law, or where it is not supported by any material evidence. Long v.
Long, 957 S.W.2d 825, 828 (Tenn. Ct. App. 1997); Aussenberg v. Kramer, 944 SW.2d 367, 370
(Tenn. Ct. App. 1996); Archer v. Archer, 907 SW.2d 412, 415 (Tenn. Ct. App. 1995).

Defendant Sweeney first asks this Court to determine “the proper definition and
application of the ‘interest’ of partner William McBee in the original partnership asset.” Such a
determinationisnot the function of this Court. According to our standard of review, we must search
therecord for any material evidence supporting the determination of the Special Master andthe Trial
Court on thisissue, and if there is any materia evidence, that determination is conclusive. The
Specia Master, in adopting the Findings of Fact and Conclusionsof Law of the Plaintiffs, found that
Mandrell, Vaden and Peacock purchased the partnership interest of Mr. McBee, and, theefore
Mandrell, Vaden and Peacock each own aone-thirdinterestin McBee' spartnership share. The proof
in the record showsthat Mandrell, Vaden and Peacock obtained a default judgment against McBee
for $264,950 on December 18, 1990, based on misappropriation of partnership funds. Mandrell,
V aden and Peacock formed anew partnership and purchased the original note from First City Bank.
McBee had numerous judgment liens against him, includingthe deed of trust in favor of First City
Bank, which wasprior to any of the other liens The practical efect of the foreclosure of the note
and purchase by Mandrell, Vaden and Peacock was “to wipe out entirely all of the judgment liens
against the property.” The Special Master and Trial Court hdd that Mandrell, Vaden and Peacock
thereby purchased McBee's interest in the partnership. We find material evidence in the record
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supporting the determination of the Special Master and Trial Court that McBee had no interest
remaining in the original partnership when that partnership was dissolved.

Sweeney next asks this Court to determine whether the facts pertaining to the nine
year management, and eventual foreclosure, of the partnership office building by partnersMandrell,
Vaden, and Peacock support a finding of breach of fiduciary duty, or self-dedling. Again, we are
constrained to ascertain instead whether there is any material evidence in the record to support the
findings of the Special Master as adopted by the Trial Court.

The record shows that the partnership was formed and the building wasbuilt for the
purpose of providing larger office space for Guaranty Trust Company, of which Mandrell is the
President and CEO. Before the building was built, the partners agreed upon rental amounts to be
charged for each unit based upon the amount necessary to service the partnership indebtedness.
Sweeney participated in the negotiations to set the rental rates for both Guaranty Trust and another
renter, J. C. Bradford & Company. Sweeney’ sexpert testified when deposed that the rentsreceived
by the partnership for the building exceeded fair market value for the space. He also testified that
the property had afair market value of $640,000, a price which could reasonably have been obtained
if the property were left on themarket for twelve months. A real estate commission would then be
subtracted. The property was ultimately sold for $575,000 and then $600,000. We find thereis
material evidencein the record from which the Special Master and the Trial Court could have found
that Mandrell and Vaden did not breachtheir fiduciary duty or engage in self-dealing in conducting
the rental and sale of the partnership property. Thisfinding renders moot Sweeney’ sthird issue of
what losses from such conduct should be accounted and compensated to the original partnership.

Sweeney next asks this Court, “does the previous decision of the Court of Appeals
require that Sweeney and McBee pay (or ‘set-off’) their respective shares of the $91,176.03
obligation to the entire (five-person) original partnership?’ This issue, which requires the
interpretation of an earlier Opinion of thisCourt, is purely a question of law, and thuswereview the
decision of the Trial Court de novo with no presumption of correctness. NCNB Nat'l. Bank v.
Thrailkill, 856 S.W.2d 150, 153 (Tenn. Ct. App. 1993). The Opinion of thisCourt at issue, filed
September 21, 1994, states, as pertinent:

In the accounting of the partnership assets, Messrs. Mandrell and
Vaden may use the $91,176.03 judgment as a set-off against Mr.
Sweeney’ s share of the partnership assets when the partnership is
dissolved.

This Court opined and ordered that individual partners Mandrell and Vaden were
entitled to ajudgment against individud partner Sweeney, and that they could usethat judgment as
aset-off against individual partner Sweeney’ sshare of partnership assets. Upon de novo review, we
find the Trial Court properly interpreted that Opinion, and we find no support in the plain language
of the Opinion for Sweeney’ s argument that he or McBeeis entitled to any portion of the proceeds
of Mandrell and Vaden’ s judgment against Sweeney.
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Findly, Sweeney asks this Court to determine whether the Trial Court has correctly
computed the dollar amount of the Judgment. Hearguesthat “interest should cease accrual upon the
saleof the partnership property, and application of the fund (by set-off) to the Plantiffs’ judgment.”
On September 21, 1994, this Court affirmed “ prejudgment interest calculated from April 21, 1987.”
On remand, after six more years of litigation in this case occasioned by Sweeney’ s dissatisfaction
with the manner of winding up and dissolution, none of which resuted in any findings that his
allegations had any merit, the Trial Court ordered, on May 10, 2000, that prejudgment interest was
to accrue “at the statutory rate of ten percent (10%) from the date of the misappropriation of the
funds, being April 21, 1987, through the date of the order of this cause and further at the same
statutory rate post judgment.” The award of prgudgment interest iswithin the sound discretion of
the Trial Court and will not be disturbed on appeal absent an abuse of that discretion. Brandt v. Bib
Enterprises, Ltd., 986 S.W.2d 586, 595 (Tenn. Ct. App. 1998). We find the Trial Court did not
abuse its discretion, and we affirm the award of prejudgment interest.

Findly, Sweeney argues that the Trial Court’s final Order, seting out the dollar
amount of the Judgment, does not correctly compute the amount owed by Sweeney to Mandrdl and
Vaden. Specifically, Sweeney argues that $15,000 in attorney fees were paid out of partnership
assetsand a$39,000 partnership distribution should be subtracted from theamount of the judgment,
and the interest thereon reduced accordingly. However, the Special Master found that no attorney
feeswere paid out of partnership accountsto fund thelitigation. Moreover, thereis no finding that
the $39,000 di stributi on, which was occasioned by the refinancing of the building by the three
partners,wasapartnership asset. TheTria Court adopted thosefindings. Thereismaterial evidence
in the record to support the findings, and there the matter ends.

Conclusion

The judgment of the Trial Court is affirmed and this cause is remanded to the Trial
Court for such further proceedings as may be required, if any, consistent with this Opinion, and for
collection of the costs below. The costs on appeal are assessed against the Appdlant, Marshall
Preston Swveeney.

D. MICHAEL SWINEY, JUDGE



